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MEMORANDUM

DATE: SEPTEMBER 21, 2010

TO: STATION MANAGER

FROM: LANCE H. OLSON

RE: IMMEDIATE REQUEST TO PULL FALSE

ADVERTISEMENT OPPOSING PROPOSITION 25

I am writing to you on behalf of my client, Yes on 25, Citizens for an
On-Time Budget, which is the campaign committee that qualified Proposition
25 for the November 2, 2010 General Election ballot and is actively engaged in
the campaign in support of Proposition 25. It has come to the attention of my
client that your station has begun to broadcast an advertisement, sponsored by
the campaign committee opposing Proposition 25, which contains demonstrably
false statements about the effects of the ballot measure--statements which have
been refuted by a California Court of Appeal in a very recent court decision.
We ask that you stop broadcasting this completely discredited ad.

The advertisement charges that Proposition 25 “makes it easier for
politicians to raise our income taxes, sales taxes and taxes on our homes ....”
This claim is absolutely and unequivocally false. Indeed, the authors of the
advertisement, the No on 25/Yes on 26 campaign committee, made the exact
same argument in court proceedings earlier this year, and California’s Third
District Court of Appeal unambiguously declared that Proposition 25 does
nothing to make it easier for the Legislature to raise taxes. (See Yes on 25 v.
Superior Court, Aug. 6, 2010, C065707.)

In a press release announcing their new ad opposing Proposition 25, the
No on 25/Yes on 26 committee justifies their claim by relying on the exact same
arguments they made to the Court of Appeal. They cite to Proposition 25’s
“potwithstanding” clause in an effort to explain why Proposition 25 would
change the current 2/3rds vote requirement for raising taxes. The Court of
Appeal rejected this exact same argument in stating that “we find nothing in the
substantive provisions of Proposition 25 that would allow the Legislature to
circumvent the existing constitutional requirement of a two-thirds vote to raise
taxes.” (Op. at 3-4.)

The No on 25/Yes on 26 committee has resorted to spreading this
falsehood even in light of the clear and unambiguous language of Proposition
25. In the Purpose and Intent section of Proposition 25, the initiative states:
“This measure will not change Proposition 13’s property tax limitations in any
way. This measure will not change the two-thirds vote requirement for the
Legislature to raise taxes.” (Ballot Pamp., Gen. Elec. (Nov. 2, 2010) Text of
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Proposition 25, § 3.) This is the language that millions of voters relied on in qualifying
Proposition 25 for the ballot and it is how Proposition 25 will be reproduced in the official voter
pamphlet sent to every voter. Moreover, the Attorney General has summarized Proposition 25 in
the official ballot label and title and summary by stating that Proposition 25 “Retains two-thirds
vote requirement for taxes.” (Ballot Pamp., Gen. Elec. (Nov. 2,2010) Official Titleand
Summary.) In light of the actual language of Proposition 25, the Court of Appeal affirmed the
Attorney General’s interpretation of Proposition 25. (Op. at 13.)1 The statements in the No on
75/Yes on 26 advertisement are clearly false and grossly misrepresent the legal effect of
Proposition 25.

The advertisement also asserts that Proposition 25 “make[s] it easier to increase
[politicians’] own tax-free expense accounts.” Currently, legislators’ expense counts cannot be
changed without a two-thirds vote requirement. (Cal. Const., art. IV, § 4(b).) As with the
argument regarding taxes, the No on 25/Yes on 26 committee erroneously misinterprets the
“notwithstanding” clause of Proposition 25. The “notwithstanding™ clause would not repeal
every other two-thirds vote requirement existing in the California Constitution. The Court of
Appeal’s decision rejected such a broad interpretation of the measure in stating that “Proposition
25 would affect only the budget bill and other bills providing for appropriations related to the
budget bill.” (Op. at 13, original emphasis.) The budget bill and other bills providing for
appropriations related to the budget only refer to appropriations, or the “‘itemized recommended
expenditure’ for the ensuing fiscal year.” (Id. at 14 [citing to Planned Parenthood Affiliates v.
Swoap (1985) 173 Cal.App.3d 1187, 1197].) Consequently, the argument that Proposition 25
reduces the two-thirds vote requirement for legislators’ expense accounts is also false.

Your station is not obligated to accept this advertisement, nor is it required to account in
any way for its decision to reject such an advertisement. (Columbia Broadcasting System v.
Democratic National Committee, 412 U.S. 94 (1973); You Can'’t Afford Dodd Committee, 81
F.C.C.2d 579 (1980).) Repeated efforts by organizations, such as the No on 25/Yes on 26
committee, which are not candidate committees, to obtain a private right of access have been
consistently rejected by the FCC. (See e.g., National Conservative Political Action Committee,
89 F.C.C.2d 626 (1982).) As you know, there is no legal obligation on the part of your station to
run any commercial, paid advertisement sponsored by a business organization.

Similarly, the no-censorship provisions of the Communications Act apply only to
candidate uses of a station—not to advertisements run by ballot measure organizations such as
No on 25/Yes on 26-—and thus licensees can be held liable for slanderous or libelous statements
made in such advertisements. (E.g., Felix v. Westinghouse Radio Stations, 186 F.2d 1 (3d Cir.),
cert. denied, 314 U.S. 909 (1950).)

! Enclosed for your review are copies of the text of Proposition 25 and Court of Appeal decision, which includes the
Attorney General’s official ballot label and title and summary. These sources are also available on-line. The Court
of Appeal decision can be downloaded at hitp://www.courtinfo.ca.gov/opinions/nonpub/C065707. PDFE. The text of
Proposition 25 and the official title and summary can be accessed at
http://www.votergnide.sos.ca.gov/propositions/25/.
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Although the Yes on 25 campaign committee respects a policy of running advertisements
that provide contrasting views on issues of public importance, your station clearly need not and
should not carry an advertisement that makes an inflammatory and demonstrably false charge
based on a theory that has been entirely discredited by the California Court of Appeal. In light of
the fact the advertisement’s statements have been so clearly rejected by the California courts,
there is simply no good reason for your station to broadcast this political commercial.

The Yes on 25 committee appeals to your best judgment and urges you not to carry this

blatantly false advertisement. Please contact me as soon as possible to let me know of your
station’s decision. Thank you for your time and attention to this important matter.

[\WPDOC\PUBLIC\POL\40005\Prop 25 letter to broadcasters.doc
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The Attorney General of the State of California, and Yes on 25,

Citizens for an On-Time Budget, seek a peremptory writ of mandate
directing respondent superior court to vacate its judgment entered
on Augﬁst 5, 2010, insofar as it compels revision of the ballot title
and summary and the ballot label for Propbsition.zs prepared by the
Attorney General.l

Respondent court ruled these ballot materials are misleading
because the language, “RETAINS TWO-THIRDS VOTE REQUIREMENT FOR TAXES,”
suggests that passage of Proposition 25 is necessary to continue the
current .constitutional provision requiring a two-thirds vote to raise
taxes. (See Cal. Comnst., art. XIII A, § 3.) Accordingly, the court
directed that the language.be.deleted from both‘the‘ballot,title and
summary and the ballot labelf

The writ petitions were filed in this court on Friday, August 6,
2010, and the Secretary of State has indicated that Monday, August 9,
2010, is the deadline for transmitﬁiné copy for the ballot pamphlet
to the State Printer. Thué, to preserve our jurisdiction,.we stayed
submission of the ballot materials to the State Printer pending
further order of this court. We also informed the'parties that
we are considering the issuance of a peremptory writ in the first

instance, and that any opposition must be filed before 10:00 a.m.

1 The Attorney General and the Yes on 25, Citizens for an On-Time
Budget, separately petitioned for a writ of mandate, each raising
the same issue. We have comnsolidated the petitiomns for purposes
of disposition only.




on August 9, 2010. (Ssee Palma v. U.S. Industrial Fasteners, Inc.
(1984) 36 Cal.3d 171.)2

Opposition was timely filed by real party in interest, who makes
1ittle effort to defend the rationale for respondent court’s ruling.

Instead, real party in interest believes that the court erred by not

finding the language, “RETAINS TWO-THIRDS VOTE REQUIREMENT FOR TAXES,

is “false and misleading because Proposition 25 does not preclude

a speCLal class of bllls created by Proposition 25-~bllls that
include an[] appropriation and a tax increase and are designated

in the budget bill as related to the budget--from being adopted by
a majority vote.” Stated more simply, real party in interest argues
Proposition 25 would “perpetrate a gross fraud on the voters” by

vestablish[ing] an alternative mechanism through which tax increases

could be adopted by a simple majority vote” if the tax inereaees
are included in a budget bill, thereby allowing the Legislature
to circumvent the existing'two—thirds vote requirement.for a tax
increase. |
Having rev1ewed the petitions and oppos1tlon thereto, we shall
issue the requested peremptory writ of mandate 'As we will explain,
the challenged language does not mlsleadlngly suggest that approval
of Propos1tlon 25 is necessary to maintain the existing two-thirds
vote requirement for raising taxes. And we find nothing in the

substantive provisions of Propoeition'zs that would allow the

2 THe judgment is appealable. However, given the immediate time

constraints for printing of the ballot for the November statewide
election, petitioners’ remedy by appeal is inadequate. (Lungren v.
Superior Court (1996) 48 Cal.App.4th 435, 438 (hereafter Lungren) .)




Legislature to circumvent the existing constitutional requirement
of a two-thirds vote to raise taxes.

To preserve this court’s jurisdiction pending finality of
this decision, we issue a mandatéry stay that effectively grants
petitioners the relief to which we conclude they are entitled.
(See Lungren, supra, 48 Cal.App.4th at pp. 437, 443; see also
pPeople ex rel. S. F. Bay etc. Com v. Town of Emeryville (1968)
69 Cal.2d 533, 537.)

| BACKGROUND

California’s ﬁonstitution provides that a two-thirds vote of
both houses of the Legislature is required to pass the budget and
any budget-related appropriations, except for appropriétions for
public school funding, which may be approved by a simple majority.
(Cal. Const ., art IV, § 8, subd. (b); § 12, subd. (d).) It also
requires the Legislature to pass the budget by midnight on June 15
(Cal. Const., art. IV, § 12, subd. (c)(3)); however, no penalty is
imposed upon the Legislature should it fail to adopt a budget in a
timely manner. Proposition 13; adopted in 1978, added provisions tb
the Constitution that state the Legislature can change the tax rate
only by a two-thirds vote of each house. (Id., ért. XIIT A, § 3.)

‘Proppsition 25 is an initiative measure that will be on the
statewide General Election ballot on November 2, 2010. Entitled the
“On-Time Budget Act of 2010,” it would amend article IV of our state
" Constitution by changing the legislative vote requiremenﬁ needed to
pass the state budget and budéet—related appropriations bills from
two—thirds to a simple majority. Proposition 25 also provides that,

if the Legislature fails to péss a budget bill by June 15, all of
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the legislators will forfeit salary and reimbursement for expenses
for each day until the Legislature adopts a budget bill. |

Section 3 of Proposition 25 sets forth the “Purpose and
Intent” of the measure as follows:

1. The Péople enact this meésure to end budget delays byA
changing the legislative vote necesséry to pass Ehe budget from
two-thirds to a majority vote and by requiring Legislators to
forfeit their pay if the Legislaturg fails to pass the budget
on time. | |

“2. This measure will .not change Proposition 13’'s property -
tax limitations in any way. This measure will not change the
two-thirds vote requirement for the Legislature to raise taxes.”

on July 20, 2010, the Secretary of State pléced the official
ballot pamphlet for the November 2010 election on pubiic display.
(Elec. Code, § 9092.) The ballot pamphlet includes the official .-
ballot title and summary and the official ballot label pfepared
by the Attorney General for each initiative measure. (Elec. Code,
§§ 9050, 9051.) The ballot materials f&r Proposition 25 submitted
' by the Attormey General read:

“BALLOT TITLE AND‘SUMMARY

“CHANGES LEGISLATIVE VOTE REQUIREMENT TO PASS BUDGET AND
BUDGET-RELATED LEGISLATION FROM TWO-THIRDS TO A SIMPLE MAJORITY.
RETAINS TWO-THIRDS VOTE REQUIREMENT FOR TAXES. INITIATIVE
CONSTITUTIONAL AMENDMENT.

“Changes the legislative vote requirement necessary to'paSsA
the state budget and spending bills related to the budget from
two-thirds to a simple majority. '




“Provides that if the Legislature fails to pass a budget bill
by June 15, all members of the Legislature will permanently forfeit
any reimbursement for salary and expenses for every day until the
day the Legislature passes a budget bill.

“BALLOT LABEL

“CHANGES LEGISLATIVE VOTE REQUIREMENT TO PASS BUDGET AND
BUDGET-RELATED LEGISLATION FROM TWO-THIRDS TO A SIMPLE MAJORITY.
RETAINS TWO-THIRDS VOTE REQUIREMENT FOR TAXES. INITIATIVE
CONSTITUTIONAL AMENDMENT. Legislature permanently forfeits
daily salary and expenses until budget passes. . . .”

Real party in interest, Allan Zaremberg, President of the -
California Chamber of Commerce and Cdmmittee Chair of Stop Hidden
Taxes--No on 25/Yes on 26, filed a petition for writ of mandaté in
respondent court, challenging the Attorney General'’s ballot title
and summary aﬁd ballot label on the ground- that they inaccurately
summarize the éffect of Proposition 25. In particular, he argued
that the language, "RETAINS TWO-THIRDS VOTE REQUIREMENT FOR TAXES,”
is false.and misleading, and that the initiative measure, read as
a whole, would repeal by implication the two-thirds requireﬁent
and allow the Legislature to raise taxes by a simple majority vote.
This is so, real party in interest aséerted} because, among other
things, “no substanfive pro&ision of Proposition 25 makes any
reference to the preservation of the fwo—thirds vote requirement
to raise taxes.”

Following a hearing on August 5, 2010, respondent court
rejected real party in interest’s construction of Proposition 25,
concluding it is “clear” the measure would not affect the two-thirds
requirement for raising taxes.

Notwithstanding this conclusion, respondent court was troubled

by the language, "“RETAINS TWO-THIRDS VOTE REQUIREMENT FOR TAXES.”




Inbits view, the language is misleading because a voter reading
these pre-election materials might surmise that, absent a “yes”
vote on Proposition 25, the two-thirds requirement for raising
taxes would be repealed. The court explained: “Don’'t you think
that the . . . man or the womaﬁ walking into the polls and looking
at this title and summary has the impression that it’s necessary to
?ass this proposition and if this proposition is not passed that
the two-thirds requirement [for taxes] goes away? [§] I mean, what
else is the meaning of retain?” '

Thus, the court ordered the language, “RETAINS TWO-THIRDS VOTE
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(hereafter Horneff); Lungren, supra, 48 Cal.App.4th at pp. 439~
440.) The ballot title and summary must be true, impartial, and
not argumentative or likely to create prejudice for or against a
proposed measure. (Elec. Code, § 9051, subd.v(é); Lungren, supra,.
48 Cal.App.4th at p. 440.) *“The main purpose of these requifements
is to avoid misleading the public with inaccurate information.”
(Amador Valley Joint Union High Sch. Dist. v. State Bd. of
Equalization (1978) 22 Cal.3d 208, 243 (hereafter Amador Valley).)

Implicit in these gﬁidelines is that the Attorney General
exercisés judgment and discretion in discerning the chief purposes
and points of an initiative measure (Epperson v. Jordan (1938) 12
Cal.2d 61, 66, 70 (hereafter Epperson)), which must be presented to
the'eléctorate in clear and understandable language. (See Lungren,
Ssupra, 48 Cal.App.4th at p.‘440.) “AS a general rule, the title
and summary prepared by the Attorney General are presumed accurate,
and substantial compliance with the “chief purpose and points”
provision is sufficient. [Citation.]’'” (Tinsley v. éuperior Court
(1983) 150 Cal.App.éd 90, 108 (hereafter Tinsley).) |

In preparing the ballot title and summary and the ballot
label, the Attorney General is afforded coﬁsiderable latitude.
(Tinsley, supra, 150 Cal.App.3d at p. 108.) This deference stems
in part from the recognition that drafting a title and sumﬁary
“can be a difficult task where multiple reasonable interpretatioﬁs
of the referendum . . . are possible.” (Zaremberg v. Superior
Court (2004) 115 Cal.App.4th 111, 117.)

If reasonable minds may differ as to its sufficiency, the

title and summary prepared by the Attorney General must be upheld




(Amador Valley, supra, 22 CaiLBd at p. 243) because “all legitimate
presumptions should be indulged in favor of the propriety of the
attorney-general’s aétioné." (Epperson, supra, 12 Cal.2d at pp.
66, 70); Holmes v. Jones (2000) 83 Cal.App.4th 882, ggg.) “[Olnly
in a clear case should a titleA{and summary] so prepared be held:
ingufficient.” (Epperson, supra, 12 Cal.2d at p. 66; Brennan V.
Board of Supervisors (1981) 125 Cal.App.3d 87; 92-93.)

Elections Code section 9092 allows a pre—élection challenge
to the.sufficiency of the Attorney General’'s ballot materials.
In ruling on such challenge, however, the courts are not vested
with a Widé range of discretion;' (Horneff, supra, 110 Cal.App.4th
at p. 821.) Relief may be granted “only upon clear and Eonvincing
proof that the [challenged ballot materials] in question [are]

false, misleading, or ingonsistent with the requirements -of this

‘codel[.1” (Eleé. Code, § .9092.)

Given these heightened standards, respondent court’s judgment
strikiné language set forth in the ballot title and summary and
ballot label canﬁot stand. This is so becaﬁse both the ballot
title and summary and the ballot label for Proposition 25 closely
track the actual langﬁage of the measure and its statement of
“Purpose and Intent.” (Cf.'Lungren, supra, 48 Cal.App.4th at pp.
441 [“The electorate cén hardly be deceivgd by [an] essentially

verbatim recital of the straightforward text of the measure

" itself”].) The ballot title and summary inform the electorate that

Proposition 25 will (1) lower from two-thirds to a simple majority,
the vote regquirement for passing a budget and budget-related

legislation, (2) require legislators to forfeit salary and




reimbursement ‘for living expenses for evéry day they fail to pass

a budget after the June 15 deadline, and (3) leave uncﬁanged the
two—thirds vote requirement for raising taxes. These descriptions
follow the language of the initiative and its statement of “Purpose
and Intent.” “By essentially repeating the opérative language of
[the initiative], the Attorney General has complied with the mandate
that he provide the electorate with ‘a true and impartial statement
of the purpose of the measure[.]’” (Id. at p. 443.)

We disagree with respondent court’s perception that the
language, “RETAINS TWO-THIRDS VOTE REQUIREMENT FOR,'TA}{ES,” is
misleading because some voters might misconstrue it ﬁo mean the
measure would have to pass iﬁ order to continue the two-thirds
bar for raising taxes. The'ballot title and summary plainly states
Propésition 25 Would “change” the vote requirement for budget bill
from two-thirds to a simple majority and “retain[]” the two-thirds
vote requiremeﬁt'for taxes. In context, the ballot title and
summary draw for the voters a distinction betweenvthe laws that
will be changed (those pertaining to the number of votes needed
to adopt the budget (Cal. Const., art IV, § 12)) and the laws that
will not be changed (those pertaining to the number of votes needed
to raise taxes (Cal. Const., art. XIII A, § 3)).

.In our view, use of the word ‘“retaing” does‘not"éuggest that
approval'of Proposition 25 is necessary to maintain the two-thirds
;equiremeht for raising taxes. “Retain” means “to hold or continue
to . . . use.” (Webster’s 3d New Internat. Dict.  (1971) p. 1938.)
The common understanding of the term as used in the ballo; title

and summary would be that the existing two-thirds vote requirement

10




for raising taxes will “continue” if Proposition 25 is approved--
an understanding consistent with the measure’s stated “Purpose and
Intent.”

At most, our perception compared to that of respondent court
indicates that reaéonable minds may differ; but a difference of
opinion does not rise to the level of.clear and convincing proof
that the challenged language in the ballot title and summary and
the ballot label is‘misleading. (Tinsley, supra, 150 Cal.App.3d
at p. 108.) ' |

As the‘Attorney‘Geﬁeral argued in respondent court, becausé
debates regarding'éhanges to California’s budget process routinely
include a discussion of whether the vote requirement for raising
taxes should be lowered, it is reasonable to believe the voteré
would want to know whether and how P;oposition 25 will affect the
two-thirds requirement for taxes. By noting that Proposition 25
retains the t&o—thirds requirement fdr raising taxes, the title and
summary convey the limits as set forth in the measure’'s section of
“Purpose and Intent.”

Stated succinctly, the Attorney General :easonably concluded
that stating Proposition.25 retains the two-thirds majority for
raising taxes is necessary to proQide voters with an ﬁnderstanding
of the potentiél’impact of the measure. Given the substantial
deference that must be afforded to the Attorney General’s ballof
materials (Epperson, 12 Cal.2d at pp. 66, 70), respondent court erred
when it balanced the deference owed the Attorney_General’s ballot"
materials with the court’s own “common sense” interpretation of the

challenged language (an interpretation that was not raised by the
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opponents of the initiative measure). (Cf. Lungren, supra,
48 Cal.App.4th at p. 441.)

We also reject real party in interest’s contention that
aside from Proposition 25's nonbinding statement of “Purpose and
Intent,” the substantive provisions of the initiative measure
would allow for the raising of taxes in appropriations bills
attached to a budget bill passed by a majority vote.

The contention relies on the following provision contained
in Proposition 25, which would amend artidle Iv, section 12 of the
state Constitution as follows: “(e) (1) Notwithstanding any other
prévision of law or thi; Constitution, the budget bill and other
bills providing for appropriations related to the bﬁdget bill may
be passed in eéch house by rollcall vote entered in the journal,
a majority of the membership concurring,_td take effect immediately
upon being signed by the Governor or upon .a date specified in the
legislation. . . .” |

Real party in interest argues that, because of the aforesaid-
substanﬁive provision of Proposition 25 (assﬁming it were adopted
by the voters), 1f a tax increase were ircluded in an appropriations
bill related to thé budget bill, a simple majority vote would control
despite the éxistence of the two-thirds vote requirement of article
XIII A, § 3 of the Constitution; because the “notwithstanding” clause
overrides conflicting provisions of the state Constitution. Thus,
it follows that the language, "“RETAINS TWO-THIRDS VOTE REQUIREMENT
FOR TAXﬁS,” is false and misleading becéuse the real intent behind

Proposition 25 is “to create an alternate mechanism for certain

12




bills--bills that'can (and almost certainly would) contain tax
lncreases-—to be adopted by a simple majorlty vote.

However, Proposition 25 would affect only the budget bill and
>other bills providing for appropriations related to the budget
pill. Indeed, the annual budget bill is a list of appropriatibns,
“'itemizing recommended expenditures’ for the ensuing fiscal year.”
(Planned parenthood Affiliates v. Swoap (1985) 173 Cal.App.3d 1187,
l197-) By definition, appropriations are not taxes. Accordingly,
we find nothing in the substantive provisioné of Proposition 25
ﬁhat would give a green light to the Legislature to cifcumﬁenﬁ the.
existing constitutional requirement of a two-thirds vote to raise
taxes. |

Moreover, the “Purpose and Intent” section of Proposition 25
clea;ly states: - “This measure will not change Propositioﬁ 13’'s
property tax limitations in any wayl This measure will not change
the two-thirds vote requiremenf for the Legislature to raise ta#es.”

A court must refer to the entire initiative to determine its
purpose and inteﬁt; even when there is no ambiguity in the statutory
provisions. (Professional Engineers in California Government v.

Kempton (2007) 40 Cal.4th 1016, 1039.) “'The [initiative’s]

language must . . . be construed in the context of the statute as a
whole and the [initiative’s] overall . . . scheme.” (Id. at p.
1037.)

In our view, Proposition 25 cannot be interpreted to operate
as an end-run around the two-thirds voteé requirement for raising
taxes (See Arias v. Superior Court (2009) 46 Cal.4th 969, 979

[a “llteral” constructlon of a measure “will not control when such a
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construction woﬁld frustrate the manifest purpose of the»enactment as
a whole.”]; see also Westly v. Board of Administration (2003)

105 Cal.App.4th 1095, 1109 [“The rules of statutory construction are
the same for initiative enactments as for legislative enactments.
[Citation.] The goalvis to determine and effectuate voter
intent.”1.)

From the inception of this litigation, petitioners, including
the proponents of Proposition 25, have stated repeatedly that there
is nothing in initiative that will permit the Legislature, either
directly in thé budget bill or in an appropriations bill relating
to the budget bill, to raise taxes by a simple majority vote. And
they have stood firm that the measure'’s statement of “Purpose and
Tntent” means exactly what the initiative provides: Proposition 25
will not change the present véte requirement for raising taxes.

To attempt at some point in the future to take a different tack
would perpetrate a gross fraud on the voters of this state.

In his opposition to the writ of mandate filed in respondent
court, the Attorney General states: “What Proposition 25 does not
do is change the vote requirement needed for the Legislature to
increase taxes”; "“The measure would only amend the article of the
Constitution that contains legislative vote requirements for the
budget . . . . . The measure does not touch the article of the
Constitution that requires a two-thirds vote for taxes” (original
italics); “[Tlhe ex?ress intent of the measure is to retain the
integrityfof'Article XIIT A, § 3, and avoid changing the voting
requirement for tax increases”; “Proposition 25 would nof allow

for the Legislature‘to pass a budget-related bill that included a

14




tax with a majority vote; such a bill would still be subject to
the two-thirds vote required under article XIII A, § 3."

| In its opposition to the writ of mandate filed in respondent
court, the Yes on 25 group said among other things: “The.Attérney
Generai’s qirculaﬁing title and summary [which mirrors almost
exactly the title and summary here at issue] appeared 6n each of
the petitions in support of the Act that was circulated among the
voters for signature. Approximately a million votefs -- having
been told that this measure would not affect the two-third vote

requirement for taxes -- signed the petition”; *[The]l claim .

that Propositioﬁ 25 would allow . . . changes [in taxes] to be
adopted by a majority is absolutely wrong . . . . The Legislature

would either have to adopt the entire measure by two-thirds, or
adopt the appropriations portion by a majority vote and separately
" adopt the tax provisions by a two-thirds vote”; “[Tlhe only
reasonable interpretation of Proposition 25 . . . is that it is
only intended to reform the budget appfopriation précess and that
it does not change the two-thirds vote requirement to increase
taxes L (Original italics.)' |

At the hearing in respondent court, the Attorney General
conceded that, if Proposition 25 passes, given its statement of
pu&pose aﬁd intent of retaining a two-thirds majority for taxes,
any effort by the Legislature to include a tax Eill within an
apprbpriations bill could be challenged as alfiolation of the
“stated purpose of Proposition 25, and they would be right.”

(Italics added.)
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At that same hearing,.counsel for the Yes on 25 group
conceded that, to construe Proposition 25 as permitting the
Legislature to raise taxes by a majority vote “would lead to an
absurd result and . . . violate every known protocol of statutory
construction.”

Stated succinctly, petitioners have staked out a»position
on the continuing vitality of the two-thirds vote requirement for
raising taxes from which there can, in the 1ew, be no retreat.

DISPOSITION

Petitioners have sought the issuance of a peremptory writ in
the first instance, and real party in interest has filed opposition
thereto. The procedural reéuirements delineated in Palma v..U.S.
Industrial Fasteners, Inc., supra; 36.Cal.3d 171 have been
satisfied, and we are authorized~to issue the requested relief.

Let a peremptory writ of mandate issue directiﬁg respondent
court to vacate its judgment entered on August 5, 2010, insofar as
it compels the Secretary of State to delete from the ballot title
and summary and the ballot label the language, “RETAINS TWO-THIRDS
VOTE REQUIREMENT FOR TAXES.” The Attorney General’s original -
ballot title and summary and ballot label, attached ae'Appendix Av
to this opinion, are the materials to be delivered by the Secretary
of State to the State Printer for .inclusion on the November ballot.
This decision ;s final forthwith as to this court. (See Cal. Rules
of Court, rule 8.490(b) (3).) |

The temporary stay order issued by this court on August 6,
2010, is vacated, and the following stay order shall remain in

effect until this decision is final for purposes of review:
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The Secretary of State shall not cause to be submitted to the
State Printer (nor shall the State Printer use) any language for.
ballot title and summary and the ballot label for Proposition 25

except for the language included in Appendix A to this opinion.

BY THE COURT:

SCOTLAND . , P.J.

RAYE ‘ -, J.
HULL , J.
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FFICIAL TITLE AND SUMMARY
PREPARED BY THE ATTORNEY GENERAL

Propoéiﬁon 25 - Ty 2, 2010
: ‘ . Initiative 09-0057

BALLOT TITLE AND SUMMARY

CHANGES LEGISLATIVE VOTL' REQUIREMENT TO PASS BUDGET AND
BUDGET-RELATED TLEGISLATION FROM TWO-THIRDS TO A SIMPLE
MAJORITY. RETAINS TWO-THIRDS VOTE REQU]REMENT FOR TAXES.
INITIAT[VE CONSTITUTIONAL AMENDMENT.

) Changes the legislative vote'requremnent necessary to pass the state budgct and spcndmg
bills related to the budget from two-thirds to 2 smple majomy.

» Provides that if the Legislature fails io pass a budget bﬂl by June 15, all members of the
Legistature will permanently forfeit any reimbursement for salary and expenses for every
" day until the day the chslature passes & budget bill.

Summary of Leglslatwe Anaiyst’s Estimate of Net State and Local Government Fiscal
Impact: .

+ Insome years, the contents of the state hndget and related legisiation could be changed
due to the lower legislaive vote requirements in this measure, The extent of these
changas would depend on & number of factors, including the state's financial
circurnstances, the composition of the Legisiature, and its future actions.

« Inany year the Legislature has not sent 2 budget to the Governor on time, there would be
a reduction in state legislator compensation costs of about $50,000 for each late day.

SUBJECT TO COURT
ORDERED CHANGES

APPENDIX A




OFFICIAL TITLE AND SUMMARY

PREPARED BY THE ATTORNEY GENERAL July 2,2010

Proposition 25
[mitzative 09-0057

BALLOT LABEL

CHANGES LEGISLATIVE YOTE REQUIREMENT TO PASS BUDGET AND
BUDGET-RELATED LEGISLATION FROM TWO-THIRDS TO A SIMPLE
MAJORITY. RETAINS TWO-THRIRDS YOTE REQUIREMENT FOR TAXES.
INITIATIVE CONSTITUTIONAL AMENDMENT. Legisiature permanently forfeits daily
salary and expenses ontil budget bil} passes. Fiscal Impact: In some years, the contents of the
state budgel could be changed due to the lawer legislative vate requirement in this measures, The
extent of changes would depend an the Legislature's future actions.

SUBJECT TO COURT
ORDERED CHANGES




October 14, 2009
09-005T7

VIA MESSENGER - ?&CE , V&

Office of the Attorney General .

1300 “T” Street : | 0CT 15 2009
Sacramento, CA 95814 - :

: INITIATIVE COORDINATOR
Attention: Krystal M. Paris ATTORNEY GENERAL'S OFFICE

Re: Passing the Budget on Time Act of 2010

Dear Ms. Paris:

Pursuant to Elections Code section 9002, we request that the Attorney General
prepare a title and summary of a measure entitled “Passing the Budget on Time Act of 2010.”
The text of the measure, a check for $200.00, the address at which we are registered to vote and
the signed statement certifying that we will not willfully allow initiative signatures to be used for
purposes other than qualification of the measure are enclosed.

uretor

James C. Harrison

Thomas A. Willis

Remcho, Johansen & Purcell, LLP
201 Dolores Avenue

San Leandro, CA 94577

Phone: (510) 346-6200

Fax: (510) 346-6201

Sincerely,

@es‘ C\Hargison ™ Thomas A. Willis

JH:NL

Enclosures
(00092365)



09-005T

SECTION 1. Title.

This measure shall be known and may be cited as the “On-Time Budget Act of 2010.”

SECTION 2. Findings and Declarations.

The People of the State of California find and declare that;

1.

For more than 20 years, the California Legislature has been unable to meet its
constitutional duty to pass a Budget Act by June 15. In many of those years,
the Legislature did not pass a Budget Act until the month of August, and

in 2008, the Budget Act was not passed until September 16, more than three
months late.

Late budget passage can have a sudden and devastating effect on individual
Californians and California businesses. Individuals and families can be
deprived of essential governmental services and businesses are subject to
protracted delays in payments for services rendered to the State.

A major cause of the inability of the Legislature to pass a budget in a timely
manner is the supermajority two-thirds vote required to pass a budget.
Political party leaders refuse to compromise to solve the State’s budget
problem and have used the-two-thirds vote requirement to hold up the budget
or to leverage special interest concessions that benefit only a handful of
politicians.

:h.

Catiform €S in the country that
require a vote of two-thirds or more of the legislature to pass a budget.

A second major cause of the inability of the Legislature to pass a budget on
time is that individual Legislators have no incentive for doing so. Whether
they adopt a budget on time or not has no effect upon those elected to
represent the voters. In order to give the Legislature an incentive to pass the
annual state budget on time, Legislators should not be paid or reimbursed for
living expenses if they fail to enact the budget on time. This measure requires
incumbents to permanently forfeit their salaries and expenses for each day the
budget is late.

SECTION 3. Purpose and Intent.

L.

The People enact this measure to end budget delays by changing the
legislative vote necessary to pass the budget from two-thirds to a majority
vote and by requiring Legislators to forfeit their pay if the Legislature fails to
pass the budget on time.



2. This measure will not change Proposition 13’s property tax limitations in any
way. This measure will not change the two-thirds vote requirement for the
Legislature to raise taxes.

SECTION 4. Section 12 of Article IV of the California Constitution is amended to read:

SEC. 12 (a) Within the first 10 days of each calendar year, the Governor shall submit to
the Legislature, with an explanatory message, a budget for the ensuing fiscal year
containing itemized statetnents for recommended state expenditures and estimated state
revenues, If recommended expenditures exceed estimated revenues, the Governor shall
recommend the sources from which the additional revenues should be provided.

(b) The Governor and the Governor-elect may require a state agency, officer or
employee to fumish whatever information is deemed necessary to prepare the budget.

{c)(1) The budget shall be accompamed by a budget bill itemizing
recommended expenditures.

(2) The budget bill shall be introduced immediately in each house by the
persons chairing the committees that consider the budget.

(3) The Legislature shall pass the budget bill by midnight on June 15 of each
year,

(4) Until the budget bill has been enacted, the Legislature shall not send to the
Governor for consideration any bill appropriating funds for expenditure during the fiscal
year for which the budget bill is to be enacted, except emergency bills recommended by
the Governor or appropriations for the salaries and expenses of the Legislature.

(d) No bill except the budget bill may contain more than one item of
appropriation, and that for one certain, expressed purpose. Appropriations from the
General Fund of the State, except appropriations for the public schools; and

approprigiions in the budget bill and in other bills providing Jor appropriations related
to the budget bill, are void unless passed in each house by rolicall vote entered in the
journal, two-thirds of the membership concurring, '

(e)(1) Notwithstanding any other provision of law or of this Constitution, the
budget bill and other bills providing for appropriations related to the budget bill may be
passed in each house by rollcall vote entered in the journal, a majority of the membership
concurring, to take effect immediately upon being signed by the Governor or upon a date
specified in the legisiation. Nothing in this subdivision shall affect the vote requirement
Jor apprepriations for the public schools contained in subdivision (d) of this section and
in subdivision (B) of Section 8 of this article.

(2) For purposes of this section, other bills providing for appropriations
related to the budget bill shall consist only of bills identified as related to the budget in
the budget bill passed by the Legislature.

{ef) The Legislature may control the submission, approval, and enforcement of
budgets and the filing of claims for all state agencies.

(fg) For the 2004-05 fiscal year, or any subsequent fiscal year, the Legislature
may not send to the Governor for consideration, nor may the Governor sign into law, a
budget bill that would appropriate from the General Fund, for that fiscal year, a total
amount that, when combined with all appropriations from the General Fund for that fiscal
year made as of the date of the budget bill’s passage, and the amount of any General



Fund moneys transferred to the Budget Stabilization Account for that fiscal year pursuant
to Section 20 of Article XVI, exceeds General Fund revenues for that fiscal year
estimated as of the date of the budget bill’s passage. That estimate of General Fund
revenues shall be set forth in the budget bill passed by the Legislature.

() Notwithstanding any other provision of law or of this Constitution,
including Sections 4 and 8 of Article Il and Sections 4 and 12(c) of this Article, in any
year in which the budget bill is not passed by the Legislature by midnight on June 15,
there shall be no appropriation from. the current budget or future budget to pay any
salary or reimbursement for travel or living expenses for Members of the Legislature
during any regular or special session for the period from midnight on June 15 until the
day that the budget bill is presented to the Governor. No salary or reimbursement for
travel or living expenses forfeited pursuant to this subdivision shall be paid retroactively.

SECTION 5. Severability.

If any of the provisions of this measure or the applicability of any provision of this
measure to any person or circumstances shall be found to be unconstitutional or
otherwise invalid, such finding shall not affect the remaining provisions or applications
of this measure to other persons or circumstances, and to that extent the provisions of this
measure are deemed to be severable,




